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In the matter of

EARNEST L. SM TH,

Cl ai mant,
V.

NEWPCORT NEWS SHI PBUI LDI NG

AND DRY DOCK COMPANY,
Enpl oyer (Sel f-1nsured).

DECI SI ON AND ORDER

This proceeding arises froma claimfiled under the
provi sion of the Longshore and Harbor Wrkers Conpensation Act,
as anended, 33 U S.C. 901 et seq.

A formal hearing was held in Newport News, Virginia, on
August 15, 2001 at which time all parties were afforded full
opportunity to present evidence and argunment as provided in the
Act and the applicable regulations.

The findings and concl usi ons which follow are based upon a
conplete review of the entire record in light of the argunments of
the parties, applicable statutory provisions, regulations and
pertinent precedent.



ST1 PULATI ONS*

The d ai mant and the Enpl oyer have stipulated to the

fol | ow ng:

The parties have submtted JX 1 which is a copy of a
June 17, 1998 deci sion issued by the undersigned on behal f of
Smith. Stipulations at that tinme included

14(e).

16.

17.

That as a result of the injury sustained on
July 24, 1994, the Caimant is entitled to
permanent partial disability benefits from
April 1, 1998 to the present and conti nui ng,
at the rate of $303.55 per week;

That C ai mant ‘s permanent parti al
disability is not caused by his July 24,
1994 groin injury alone, but is
materially and substantially contri buted
to by his April 15, 1990 and Septenber
11, 1992 groin injuries and his pre-

exi sting chondromal aci a.

That the Enpl oyer furnished the C ai mant
wi th nedical services in accordance
with the provisions of Section 7 of the
Act .

Al'l of the stipulations were accepted by the undersigned.
The District Director conceded Section 8(f) relief and the
deci sion granted such to the Enployer.

There are no additional stipulations in this case.

! The followi ng abbreviations will

JS
TR
CX
EX

Joint Stipulations;
Transcript of the Hearing;
Cl ai mant 's Exhibits; and
Empl oyer 's Exhi bits.

M.

be used as citations to the record:



| ssues

The O fice of Adm nistrative Law Judges authority to hear
and deci de the case.

Entitlenment to a notori zed wheel chair.

Entitlenment to paynent for a wheelchair air ranp.

Jurisdiction of Ofice of Adm nistrative Law Judges

The Enpl oyer states that

This Court should disnmiss the claimbefore it
because there is no jurisdiction to address matters of
medi cal treatnment at this level. The regulations that
i npl enment the Act clearly relegate determ nations
regarding the necessity of nedical treatnment to the
District Director. Appeals fromthose decisions lie
with the Benefits Review Board. This Court plays no
role in such determ nations, and the O aimant 's attenpt
to raise issues regarding the nedical necessity of his
wheel chair and ranp should fail. The C aimant 's appeal
of the District Director’'s refusal to fund the
notori zed wheel chair and ranp lies only with the
Benefits Review Board. This Court is wthout
jurisdiction and should dismss the claim

The regul ations that govern this issue are clear.
Under 20 C.F. R 8§ 702.407, the Director is specifically
assigned the duty of supervising the actual nedical
treatment of claimants. According to the regulation
“[s]uch supervision shall include: ... [t]he
determ nati on of the necessity, character and
sufficiency of any nedical care furnished or to be
furni shed the enployee.” 20 C.F. R 8702.407(b).

The d ai mant states that

It is unquestioned that had the parties sinply
rejected the district nedical Director’s
recomendati on, the matter woul d have been i nmmedi ately
transmtted to the ALJ for adjudication. Wiile it is
true that the District Director has jurisdiction over
supervi sion of nedical care, the Act does not
specifically prescribe an ending to all litigation at
this juncture. Where a claimant is not satisfied with



the results at the District Director |level, requesting
a formal hearing before the Ofice of Adm nistrative
Law Judges is not uncommon. (See e.qg., Shriver v.
General Dynam cs Corp., 34 BRBS 370 (2000). Tinmons v.
Jacksonville Shipyards, Inc., 2 BRBS 125 (1975);
Sanders v. Marine Terminals Corp., 31 BRBS 19(1997);
Bar bour v. Wodward & Lothrop, Inc., 16 BRBS 300
(1984); Kelly v. Bureau of National Affairs, 20 BRBS
169 1 (1988)).

In Shell v. Teledyne Mwvible Ofshore, Inc., 14
BRBS 585 (1984), the Board reasoned that to interpret
the statute as binding the parties or the hearing
officer by an inpartial exam nation procedure woul d
ultimately defy the plain | anguage of the statute and
its legislative history. 1d at 585. Indeed it would
undercut the Act’'s procedural principles while negating
the Act 's specific separation of duties between
district directors and adm nistrative |aw judges. This
in turn woul d render formal adjudications unnecessary
regardi ng crucial nedical issues. Shell, id.

In Sanders v _Marine Term nals Corporation, 31 BRBS 19
(1997), the BRB stated that

The Board has previously considered the issue of
the adm nistrative |aw judge’'s authority to resolve
i ssues raised under Section 7(b) of the Act. In
Anderson v. Todd Shi pyards Corp., 22 BRBS 20 (1989),
the Board considered a case in which the enpl oyer
contended that claimant had not requested authorization
for medical treatnent and that the admnistrative | aw
judge | acked the authority to order paynent for the
unaut hori zed treatnent. The Board rejected the
enpl oyer 's contention that Section 7(b) of the Act and
the i nplenmenting regul ati ons authorize the Secretary
and his designate, the district director, to oversee
the provision of nedical care to the exclusion of the
adm ni strative |aw judge. Anderson, 22 BRBS at 24. The
Board noted that paynent for expenses already incurred
is governed by Section 7(d), and that the
adm nistrative law judge is authorized to resolve al
factual issues presented in a claimreferred to himfor
adj udi cation. The Board hel d that whether
aut hori zation for treatnment was requested by clai mant,
whet her enpl oyer refused the request, and whet her
treatment subsequently obtai ned was necessary were all
factual issues within the adm nistrative |aw judge’'s




authority to resolve. [1d. Mdreover, the Board has
hel d that in cases in which the treatnment had al r eady
taken place, the admnistrative |aw judge has the
authority to determ ne the reasonabl eness and necessity
of a medical procedure refused by enployer. Caudill v.
Sea Tac Al aska Shi pbuilding, 25 BRBS 92, 99 (1991),
aff'd mem sub nom Sea Tac Al aska Shi pbuilding v.
Director, OMP, 8 F.3d 29 (9th Cr. 1993).

The Board al so stated that

unresol ved di sputes regardi ng nedi cal benefits are
subject to the procedural requirenments of these
regul ati ons, notw thstandi ng the general provisions of
the Act that the Secretary is to oversee a claimant's
medi cal care. A claimfor nedical benefits that raises
di sputed factual issues such as the need for specific
care or treatnment for a work-related injury must be
referred to an adm nistrative |aw judge for resolution
of the disputed factual issues in accordance with
Section 19(d) of the Act and the Admi nistrative
Procedure Act.

Thus, the undersi gned does have authority to resolve the
nmedi cal assistance aspects of this case.

Entitlenent to a notorized wheelchair and a ranp

Cl ai mant’ s counsel argues that Smth needs a notorized
wheel chair and ranp and that such devices have been awarded to
ot her workers pursuant to the Act.

Dr. Vaughn, M. Smth’'s treating physician, opined
that an electric wheelchair is the best option for M.
Smith. Dr. Vaughn noted that M. Smth’s pain is so
severe that it limts his ability to walk or stand. He
further opined that “any device that allows himto
m nimze the novenent of his |lower extremties
significantly inproves his life.” (CX3). Mbst
importantly, Dr. Vaughn has repeatedly opined that M.
Smith's “quality of life” would greatly inprove if he
were allowed to use an electric wheelchair. (CX3a). It
woul d greatly enhance his independence and woul d be
hel pful in restoring his shattering self esteem (CX4).

Cl ai mant’s counsel contends that



The nedi cal opinions of Dr. Mchael F. Quinlan and
CCN can properly be disregarded. Dr. Quinlan based his
opinion on the fact that M. Smth nmay becone too
dependent on the wheelchair. He further noted that
“there is nothing wong with the patient 's arns” and a
non- not ori zed wheel chair woul d be appropriate. (EX2).

Counsel notes that Dr. Quinlan did not exam ne Quinlan, was
not aware of pushing and pulling restrictions, and did not
consider Dr. Vaughn's report that wal ki ng or novenent causes
pr obl ens.

CCN revi ewed records and

concluded that M. Smth could nodify his activity by
usi ng devi ces such as rolling wal ker, chair wal ker, or
cane. As clainmnt has already expl ai ned above, the use
of these devices would place added pressure on M.
Smith’s groin area. This causes the great pain in the
testicles and abdonen described by M. Smth. M.
Smth’'s treating physician has unequivocally opined
that M. Smith’'s pain is exacerbated by novenent. He
further concluded that M. Smth has troubl e wal ki ng.
Accordi ngly, these devices would not be hel pful and
woul d only add to M. Smth’'s pain.

The Enpl oyer states that Dr. Vaughn has nerely reported that

the notorized wheel chair would inprove the C aimant 's
quality of life but never refers to a nedical finding
that makes the notorized wheel chair necessary (CX 3).
Dr. Vaughn notes that “any device that allows [the
Claimant] to mnimze the novenent of his | ower
extremties significantly inproves his life” (CX 3).
Neither of the letters fromDr. Vaughn indicate why a
manual wheel chair, which serves that function, would
not suffice to inprove the Claimant 's life quality.

The Caimant also relies on a letter fromhis
psychiatrists, Dr. Meshorer and Dr. Esmaili (CX 4). It
is notable that neither physician has treated the
G ai mant 's nedi cal problens, and their opinion is
limted to “the psychiatric standpoint” (CX 4). The
two doctors agree that the notorized wheel chair would
operate to “enhance [the C ai mant 's] i ndependence and
woul d be very helpful in restoring his shattered self-
esteenf. (CX 4).



The d ai mant has thus presented opinions treating
the tangential benefits of having a notorized
wheel chair, but neither reaches the issue of strict
medi cal necessity. Neither the treating physician nor
his psychiatrists have addressed the changes in the
G ai mant 's physical condition to be alleviated by the
notori zed wheel chair.

At the hearing, the Claimant testified that currently

whenever | nove or try to do anything to get around,
start to getting stabbing pains in ny testicles and in
my groin. It cones all the way up in ny stomach and if
| try to push or pull or lift, |I get stabbing pains and
| get norelief fromit until | lay domn. And I can’t
even take a bath. | can’'t get out of the tub. | have
to get sonebody to help ne to get out of the tub. And
cooking, | have to sit down in a chair that | 've got
with wheels on it to get around in the kitchen because
| can’'t stand up and cook. And the pain is just so
frustrating and there’'s nothing I can do about it and
nobody el se can do anything about it. (TR 19 & 20).

. |’ve got to push and pull on the wheelchair and |
get these stabbing pains in ny testicles and it cones
all the way up in ny stomach. And | ‘'msitting there

and can't nove the wheelchair. And | 'mjust stranded

until 1 can get sonebody to cone and nove ne. | 've got
to depend on other people to get ne out or to get ne to
the vehicle. | have no independence at all. (TR 22).

Enpl oyer’ s counsel asked

Q M. Smith, just a couple questions | think.
You can wal k? You have got a cane there
today and you wal ked out of the car, into the
el evator, and cane up here? You're not tied

down to a wheelchair. 1Is that right?

A No. | 'mnot tied to it because | don’'t have
one.

Q Well | know, but this norning we're having a

hearing in Newport News. You live in
Suffol k, and you were able to anbul at e enough
to get into this Court Roon?

A In pain. (TR 24).



In Septenber 1998, Dr Vaughn, a practictioner in famly
medi ci ne, stated

Earnest Smith has been disabled by a chronic pain
syndrone known as orchidalgia. His painis so severe
that it limts his ability to walk or stand. It is
remar kabl e that sinply with standing he devel ops
excruci ating pain, therefore any device that allows him
to mnimze the novenent of his [ower extremties
significantly inproves his life.

| realize that requests for electric wheelchairs often
require a letter or prescription froman orthopedi sts,
neur ol ogi st, rheumatol ogi st or physiatrist, however |
wi sh you woul d pl ease reconsider. M. Smth has been
to pain clinics and seen physiatists both in
Portsnouth, Virginia and the Medical Coll ege of
Virginia in Richnond. |In addition he has seen at | east
t hree urol ogi sts and one neurol ogi st in our area who
agree that he has severe pain, but have provided no
significant relief over the past several years.

In Decenber 1998, the physician stated

Pl ease note that M. Smth’s pain has been a part of
his life since 1990. It does not seemto be inproving
at all and has essentially nade M. Smth honmebound. |
strongly feel that M. Smth’'s quality of |ife would
inmprove if he were allowed to use a notorized scooter
particularly one that would offer himsone el evation or
lifting. Please note again that M. Smth’s pain
increases significantly wth any novenent of his | ower
extremties and attenpts in using a manual wheel chair
whi ch requires sone novenent of his torso al so appears
to increase his pain.

In Cctober 2000, Dr. Vaughn infornmed C ainmant’s counsel that

M. Smith and | have been unsuccessful in
obtaining this scooter for over two years. Acconmpanyi ng
this letter are two earlier letters. The first letter
dat ed Septenber 24, 1998 was primarily witten as a
letter of nedical necessity in order to obtain
rei mbursenent from Medicare Part B. The second letter
dat ed Decenber 29, 1998 was mailed to Utilization
Review at CCN. Finally there was a third letter to Ms.
Johnette Shearn, Medical Managenent at Bl ue Cross Bl ue
Shield in R chnond, VA dated April 29, 1999.



At this tinme | still feel that Earnest Sm th woul d
greatly benefit froma notorized scooter. M. Snmth
unfortunately lives a very limted |ife due to severe
groin pain or orchidalgia which in ny opinion was
caused by his injury at Newport News Shi pyard.
Hopefully this will be nmy last letter concerning his
not ori zed scooter, however | will be happy to do
what ever | can for both you and M. Smth in order that
he obtain what | feel is nedically necessary. (CX 3).

Dr. Vaughn has nade notations on several prescription pads.
The notations include POV (scooter), Jazzyll13 notori zed
wheel chair, and wheel chair ranp. (CX 1, CX 5).

Dr. Esmaili, a psychiatrist, and Dr. Meshorer, a
psychol ogi st, have signed a report which states

In response to your recent letter, we are witing
to clarify the need for the above nanmed man to have a
notori zed scooter. Fromthe psychiatric standpoint,
this would benefit himas it would greatly enhance his
i ndependence and woul d be very hel pful in restoring his
shattered sel f-esteem

Prior to his accident he took great pride in his
acconpl i shnents and i ndependence. That all changed due
to his injury which has resulted in chronic pain,
exacer bated by novenent to the point where it is very
pai nful for himto walk. He is currently having a very
difficult tinme accepting and adjusting to his | oss of
function and a recurring thene in his treatnent
sessions, in addition to coping with pain, is his
frustration with his dependence upon others to help him
get around. He has a limted support systemand relies
primarily upon his brother to help himget to stores
and appointnments. His brother's availability is
l[imted and not w thout interpersonal conplications and
M. Smith nmaintains that a scooter would greatly reduce
thi s dependency, as many errands coul d be acconplished
wi t hout help fromothers. (CX 4).

At the request of the District Director, Smth' s records
were required by Dr. Quinlan a physician enployed by the
Depart nent of Labor. The physician stated

I cannot reconmend the purchase of a notorized scooter
for the foll ow ng reasons:



1) No pat hophysi ol ogi c reason for the orchidal gia has
been found which would require a wheel chair.

2) When there is a psychol ogi cal conmponent to a condition
present according to Dr. Davenport 's
| 0-9-95 note, a notorized wheelchair only
reinforces the patient s opinion that he is
too di sabled to wal k.

3) There is nothing wong with the patient’'s arns. If his
physi ci an absol utely believes he needs a wheelchair, a
non-not ori zed one woul d be adequate. (EX 2).

The Enpl oyer has submitted reports from CCN, presumably a
medi cal reviewng firmstaffed by physicians. |In Decenber 1998,
Dr. MIler, the chief nmedical officer for CCN, sent a letter to
t he Enpl oyer and he stated

Thank you very nmuch for your letter of 12/9/98
requesting the clinical rationale which fornmed the
basis of the review decision concerning the request by
Dr. Lindsey Vaughn to obtain a notorized scooter for
patient Earnest L. Smith. The clinical records in this
case have been reviewed i ndependently by two board
certified CCN physician specialty advisors. The | ast
revi ew bei ng performed by a physician who is board
certified in Neurology and in active practice. The
rationale is as foll ows:

“The primary approach to this patient's

medi cal probl em shoul d be directed at
utilizing pain control efforts. This can
nost often be achi eved by anesthesi ol ogy pain
managenent consultants, with various types of
nerve bl ocks or spinal stinulator devices.
The patient can nodify his activity with the
assi stance of other nodalities such as a
rolling wal ker, chair wal ker or cane while
recei ving the recomended t herapy.

Therefore, the purchase of a notorized
scooter was not found to be nedically
necessary.”

In January 1999, Dr. MIler infornmed Dr. Vaughn that
As Chief Medical Oficer of CCN, | have had a specialty
advi sor (Anest hesi ol ogy/ Pai n Managenent) review the

nmedi cal record and rationale for non-certification
relating to the above-referenced patient.
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Following a review of the initial nmedical information
and any other information presented with the request
for reconsideration the initial decision has been
UPHELD. The details of this decision are as foll ows:

A review by our Specialty Advisor
(Anest hesi ol ogy/ Pai n Managenent) fails to
support the nedical necessity for the use of
a notorized scooter. Non-Certification of
(C ai m #199401746) for the use of the

Mot orized Scooter, will continue.

In January 2001, Dr. Garner, Medical Director, Utilization
and Quality Managenent Services for CCN, infornmed the Enployer
t hat

Thank you very nmuch for your request concerning the
clinical rationale which formed the basis of the review
deci si on concerning the proposed notorized scooter for

t he above named patient. The clinical records in this
case have been reviewed by a board certified CCN
physi ci an specialty advisor. The rationale is as
fol | ows:

“All past nedical records nmade avail abl e have
been reviewed in detail. This is a 46-year-
old male with a diagnosis of orchialgia.
Since the patient's initial work rel ated
injury he has been eval uated by pain
managenent / anest hesi ol ogy, neur ol ogy,
psychol ogy and urology. It was noted by the
psychol ogi st that the patient has a nultitude
of problenms with serious psychol ogi c overl ay.
As stated in the previous rationale it was
recommended that the patient utilize the

assi stance of other nodalities such as a
rolling wal ker, chair wal ker or cane. The
patient ‘s neurol ogi st previously stated that
the patient has inproved and his gait was not
affected. The patient’'s treating physician
states that there is no objective data to
support his conplaints and that his treatnent
pl an has not changed since 1998. Therefore,
the decision remains the sanme, in that the
pur chase of a notorized scooter is not
medically appropriate for this patient.” EX
1).

Section 7(a) of the Act provides that enployer

must furnish “nedical, surgical, and other attendance
or treatnent, nurse and hospital service, nedicine,
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crutches, and apparatus, for such period as the nature
of the injury or the process of recovery may require.”
33 U S.C 8907(a). In order for a nedical expense to

be assessed agai nst the enployer, the expense nust be

bot h reasonabl e and necessary. Pernell v. Capitol Hil
Masonry, 11 BRBS 532. 539 (1979). (See Janes v. Pate

Stevedoring Co., 22 BRBS 271 (1989)).

In this case, Dr. Vaughn recomended use of a notorized
wheel chair because Smth had pain on novenent of the |ower
extremties and al so the use of such a device would | essen such
novenent. Drs. Esmaili and Meshorer report that the device would
be psychologically helpful in increasing Smth's independence.

However, Drs. Quinlan, MIller, and Garner noted that Smth’'s
gait was not affected and that his primary synptons coul d be
| essened by ot her neasurers such as nerve bl ocks, canes, and
wal kers.

The undersi gned has considered Sl ade v. Coast Engineering &
Manuf acturing Co., (BRB Nos. 98-646 & 98-646A) (Feb. 2,
1999) (Unpubl i shed) and ot her cases. Wiile a notorized wheel chair
and a ranp nmay be reasonabl e the undersigned does not find that
these are necessary for treatnent of the work-related injury.

ORDER

Clains for a notorized wheelchair and for a wheelchair ranp
are DENI ED

e S,

Ri chard K. Mal anphy
Adm ni strative Law Judge

RKM ccb
Newport News, Virginia
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